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INITIAL STATEMENT OF REASONS
Title XIX of the Social Security Act provides for the federal Medicaid program, administered in California by the Department of Health Services (Department), as the California Medical Assistance (Medi-Cal) program.  The Medi-Cal program provides qualified low-income persons (primarily families with children and the aged, blind, or disabled) with health care services.  Within the federal statutes, regulations, and policies, each state adopts regulations:  1) establishing eligibility standards; 2) determining the type, amount, duration, and scope of services; 3) setting the rate of payment for services; and 4) administering the program.

The Estate Recovery (ER) program was established in 1981 as a part of the Medi-Cal program within the Department.  The ER program is one of several controls adopted by Congress and the Legislature to mitigate Medi-Cal costs following passage of the California Welfare and Institutions (W&I) Code, section 14009.5.  State legislation was amended in 1994 to respond to federal legislation, Omnibus Reconciliation Act of 1993 (OBRA 93), which changed individual state ER programs from permissive to mandatory, requiring recovery from the estates of certain deceased Medi-Cal beneficiaries.  Title 42, United States Code (USC) section 1396p requires the Department to seek recovery from the estates of deceased Medi-Cal beneficiaries for certain services received on or after the individual’s 55th birthday, including nursing facility services, home and community based services, and related hospital and prescription drug services.  This federal law also allows states to recover for other services as specified under their State Plan.  In California, these include all payments for health care premiums and services provided to Medi-Cal beneficiaries after their 55th birthday.  The Department’s claim against the estate of a deceased Medi-Cal beneficiary is limited to the value of the decedent’s assets or the amount of the medical services paid by Medi-Cal, whichever is less.

As specified in state and federal law, the ER program provides statutory exemptions from ER claims for certain dependents, heirs, or survivors.  The state does not make a claim:  

· During the lifetime of the surviving spouse. However, upon the death of the surviving spouse, the Department shall claim against the estate for either the amount paid by Medi-Cal for services to the predeceased spouse or the value of assets received by the surviving spouse, whichever is less.

· When the deceased beneficiary is survived by a child under the age of 21 or by a child of any age who is blind or disabled within the meaning of the Social Security Act.

· For Medi-Cal services received before the deceased beneficiary’s 55th birthday, unless the decedent was an inpatient in a nursing facility, intermediate care facility for the mentally retarded, or other medical institution. 

Additionally, if a dependent, heir, or survivor believes that payment of the Department’s claim would cause a hardship pursuant to the criteria in Title 22, California Code of Regulations (CCR) section 50963, he or she may apply for a waiver of the ER claim.  Consistent with the provisions in CCR subsection 50962(c), a hardship waiver application and information is provided with each ER claim and directed to the person handling the decedent’s estate.  The heir(s) may choose to pay the Department’s claim through the assets of the estate, may challenge the amount of the claim, or may choose to apply for a hardship waiver.  The Department initiates collection activities in those cases where an heir does not meet the mandatory exemption or hardship criteria and/or where all opportunities for appeal have been exhausted.  The ER program works with the heir(s) to facilitate repayment, and often delays collection until assets have been liquidated, or arranges a repayment agreement to allow repayment of the ER claim over a specified period of time, based on the heir’s ability to pay.  

On an annual basis, the ER program claims against the estates of approximately 4,000 deceased Medi-Cal beneficiaries, recovering approximately $50 million per year.  These recovered funds are returned to the federal and state general funds, from which the provisions for benefits to eligible Medi-Cal beneficiaries are derived.

W&I Code sections 10725 and 14124.5 authorize the Director of the Department to adopt, amend, or repeal regulations as necessary and proper to carry out the purposes and intent of the statutes governing the Medi-Cal program.  Title 22, CCR, sections 50960-50964 were adopted to implement and make specific the ER activities for the Medi-Cal program in accordance with state and federal law.  These sections specifically address ER activities related to:  definitions, estate claims, notification, hardship criteria, and estate hearings.  

Over the last several years, there has been increasing sensitivity regarding estate recovery activities with concerns expressed by advocacy groups and legislators over perceived inequities in the ER program, caused by inadequate regulations which result in the inconsistent application of policies. A correspondence dated November 15, 1999 from the Health Care Financing Administration, now known as the Centers for Medicare & Medicaid Services (CMS), recommended through the 1999 Medicaid Review Report (page 19), that the ER program promulgate ER policy that has a direct impact on the public, via the state’s regulatory process.

In a settlement agreement and permanent injunction in the case of California Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003) 106 Cal. App. 4th 498, (CANHR v. Bontá) by the City and County of San Francisco Superior Court, the Department is required to promulgate regulations, in separate phases, covering specific matters administered and interpreted by the ER program.  

In the first phase the Department was required to amend regulations to specify “annuities” as an asset in the definition of “estate” and remove the term “other arrangement.” This was accomplished through an emergency regulatory action filed with the Office of Administrative Law that amended CCR, sections 50960 and 50961, which became effective July 27, 2004.

This second phase fulfills the Department’s compliance with the court, for this part, and provides the necessary clarity and detail enabling the Department to consistently administer and implement the ER mandates of state and federal law.  This emergency regulatory action, defines terms used in estate recovery, specifies the health care services that are subject to the Department’s claim, makes more specific the exemptions under which an ER claim shall not be made against the estate of deceased Medi-Cal beneficiaries, specifies the types of life estate interests that are subject to an ER claim and how the value shall be determined, makes the requirements more specific and provides the address to which notification of the death of a Medi-Cal beneficiary shall be mailed, provides additional and more specific hardship waiver criteria, establishes the process for a Voluntary Post Death Lien and specifies the interest rate charged on an unpaid ER claim.      

In developing the proposed ER regulations, staff from within the Department, including subject matter experts, met with estate attorneys and advocacy groups.  As a result of those collaborative efforts, these regulations provide the public with a clear understanding of ER processes, and enhance the efficiency, effectiveness, and equity of the ER Program.

There is no direct impact to California businesses as a result of these emergency regulations.  The state anticipates these regulations may have an indeterminate and insignificant affect on a small number of private persons, who are the dependents, heirs, or survivors of certain deceased Medi-Cal beneficiaries.  The Department’s ER claim is not directly against the affected person, but against the decedent’s estate, and recovery is limited to the lesser of either the amount of the ER claim or the value of the estate.  The regulations make specific the assets included in an estate, and how the Department determines the value of certain assets.  For recovery purposes, the value of the estate may increase; therefore, the amount a dependent, heir, or survivor receives from the estate (or inheritance amount) after payment of the state’s claim may be affected.  The state also anticipates the number of dependents, heirs, or survivors granted a waiver of the estate claim based on hardship to increase due to adding and making specific the hardship waiver criteria.

This emergency regulatory action repeals Title 22, CCR, sections 50960 and 50961, adopts sections 50960.2, 50960.4, 50960.9, 50960.12, 50960.15, 50960.21, 50960.23, 50960.26, 50960.29, 50960.32, 50960.36, 50961, and 50965, and amends sections 50962, 50963, and 50964.  The specific purpose and rationale for each action is provided as follows:

Repeal Section 50960. Definitions.

This section contained definitions, designated by subsection, as they pertained to the ER program.  This section is repealed in order to establish each definition individually by section in alphabetical order under newly adopted Chapter 2.5 Third Party Liability, Article 1. Definitions, sections 50960.2 through 50960.36.  New definitions have also been adopted.     

Adopt Chapter 2.5.  Third Party Liability, Article 1. Medi-Cal Estate Recovery Definitions, and Article 2. Medi-Cal Estate Recovery.
This new chapter is adopted in Title 22 Social Security, Division 3. Health Care Services, Subdivision 1. California Medical Assistance Program to provide a straightforward way to identify and access current and future regulations that pertain to Third Party Liability.  Previously, regulations for the ER program were located under Chapter 2. Determination of Medi-Cal Eligibility and Share of Cost, Article 19. Medi-Cal Estate Recovery.  Adoption of this chapter facilitates a search for ER regulations by relocating them under the heading of “Third Party Liability” instead of under “Determination of Medi-Cal Eligibility and Share of Cost.”  This change parallels Title 42, Code of Federal Regulations (CFR) section 433.138, which identifies various third party liability requirements.  Chapter 2.5 is comprised of Article 1. Medi-Cal Estate Recovery Definitions, and Article 2. Medi-Cal Estate Recovery.  

Definitions:

The following definitions are necessary to conform to the terms as they are used in the amended and adopted ER regulations. Many of these definitions previously existed in repealed section 50960 by subsection.  The definitions have been designated individually by section, and are sequenced to accommodate the addition of future definitions, as needed, without the need for renumbering the existing definitions. 

Adopt Section 50960.2. Annuity:

 Section 50960.2 is adopted to define an “annuity,” which is an asset specified in the definition of “estate” under adopted section 50960.12.  Annuity also appears in adopted section 50961, which specifies how the Department shall recover its ER claim from an annuity.  

This definition previously existed in repealed subsection 50960(a).  Non-substantial differences exist as a result of eliminating “for purposes of this article only,” and replacing “is defined as” with “means.”    

Adopt Section 50960.4. Applicant:

Section 50960.4 is adopted to define “applicant” as a dependent, heir, or survivor of the decedent seeking a waiver of his or her portion of the Department’s claim due to substantial hardship.  This term is used throughout amended section 50963, which provides the substantial hardship criteria; amended section 50964, which pertains to the process of an estate hearing and states: “an applicant may challenge the Department’s hardship waiver decision… .”  Throughout Article 1 and Article 2 of these regulations, the term “undue hardship” has been replaced with “substantial hardship” for the purpose of consistency with the language used in the W&I Code section 14009.5(c)(1), regarding a waiver of the Department’s claim when enforcement would result in a substantial hardship.  Although “substantial” is inconsistent with federal language and the State Plan, which both use “undue,” the change is based on suggestions from the estate attorneys and advocacy groups that participated in developing the ER regulations in an agreement to make the regulations consistent with the W&I Code.  

This definition previously existed in repealed subsection 50960(b).  Non-substantial differences exist as a result of eliminating “for purposes of this article only,” replacing “is defined as” with “means,” and changing the order of “heir, dependent, or survivor of the decedent” to “dependent, heir, or survivor of the decedent” for consistency with W&I Code section14009.5(c)(1).  The addition of “due to substantial hardship” makes specific the type of waiver for which an applicant is applying.   

Adopt Section 50960.9. Equity Interest:

Section 50960.9 is adopted to define “equity interest.”  This term is used in adopted section 50961 to specify that “the Department shall claim against the estate of a decedent, or against any recipient of the decedent’s property by distribution or survival, an amount equal to the lesser of: all payments made by the Medi-Cal program on behalf of the decedent: or, the decedent’s equity interest in the property.”     

This definition previously existed in repealed subsection 50960(c).  Non-substantial differences exist as a result of eliminating “for purposes of this article only,” and replacing “is defined as” with “means.”  The term “fair market” has been added to the definition to make specific what is meant by “value of the property.”  This definition specifies that it is the fair market value of the property to which the decedent held legal title, or interest at the time of death, less the amount owned in deeds of trust, mortgages and liens on record at the time of death.  Attorneys and heirs have previously challenged the Department stating that the value of estate property should be the assessed value.  This definition makes specific W&I Code section 14009.5(a) by establishing that the Department values estate assets at the fair market value rather than the assessed value for purposes of estate recovery.  A definition for fair market value has also been adopted pursuant to section 50960.21.  

Adopt Section 50960.12. Estate: 

Section 50960.12 is adopted to define “estate.” This term is used in adopted sections 50960.4 and 50960.36: “the Department’s estate claim;” adopted section 50961: “the estate of the decedent;” amended section 50962: “the attorney for the estate and the person handling the estate;” amended section 50963: “inheritance from the estate;” and adopted section 50965: “real property of the estate” and “proportionate share of the estate claim.”

This definition previously existed in repealed subsection 50960(d).  Non-substantial differences exist as a result of eliminating “for purposes of this article only,” replacing “is defined as” with “means,” and changing the order of “heir, dependent, survivor” to “dependent, heir, survivor” for consistency with W&I Code section14009.5(c)(1).  

In defining “estate,” California has adopted “the expanded definition” for purposes of estate recovery.  According to CMS, a state that adopts the expanded definition of “estate” can include, in the definition, other assets in which the individual had any legal title or interest at the time of death (to the extent of such interest).  The State has the authority to include life insurance policies and retirement accounts when the estate is named as the beneficiary or there is a default to the estate.  Therefore, the following addition to the definition of “estate” has been made: “life insurance policy that names the estate as the beneficiary or reverts to the estate, or any retirement account that names the estate as the beneficiary or reverts to the estate.” 

Adopt Section 50960.15. Estate Hearing:

Section 50960.15 is adopted to define “estate hearing.”  This term is used in adopted section 50961: “the Department shall not enforce collection of the proportionate share of an estate claim for any applicant who is awaiting the resolution of a hardship waiver request or estate hearing;” amended section 50962: “the Department shall provide written notice informing the person handling the decedent’s estate of the following:” and “the right to request an estate hearing…;” amended section 50963: “…if an applicant can demonstrate through submission of a written completed Application…, or, if applicable, at an estate hearing, that enforcement of the Department’s claim would result in substantial hardship… .”  In addition, this term is used throughout amended section 50964, which provides the process for an estate hearing.

This definition previously existed in repealed subsection 50960(e).  Non-substantial differences exist as a result of eliminating “for purposes of this article only,” and replacing “is defined as” with “means.” 

Adopt Section 50960.21 Fair Market Value: 

Section 50960.21 is adopted to define “fair market value.” This term is used in adopted section 50960.9 to define “equity interest” which “means the fair market value of the property…;” adopted section 50961: “…the Department’s claim shall apply to the fair market value of the property…” and “the Department’s claim shall apply to the fair market value of the remainder interest.”  Attorneys and heirs challenge the Department stating that the value of estate property should be the assessed value.  But for purposes of estate recovery, the Department values estate assets at the fair market value.  The definition of “fair market value” specifies for the public how the Department values the assets of the decedent, as well as when the value will be determined.  This definition specifies that the fair market value of the estate property shall mean the price it would obtain in the open market at the time of the decedent’s death.  

Adopt Section 50960.23. Heir:  

Section 50960.23 is adopted to define “heir.” This term is used in adopted section 50960.4 in defining “applicant” which “means a dependent, heir, or survivor of the decedent seeking a waiver of his or her portion of the Department’s estate claim due to substantial hardship;” adopted section 50960.12: “… including assets conveyed to a dependent, heir, survivor or assignee of the decedent…” and “… property that passes from a decedent to his or her heirs by way of a revocable inter vivos trust;” amended section 50962: “the person handling the estate of the decedent shall notify all dependents, heirs, or survivors, of the Department’s claim and their right to seek a waiver of or to contest the Department’s claim against the estate;” and adopted section 50965: “the Department shall propose a voluntary post death lien on the real property of the estate, and other real property that the dependent(s), heir(s), or survivor(s) has an interest in, when one or more of the dependent(s), heir(s), or survivor(s) are: living in and are not willing to sell the real property and …” and “the Department shall offer to accept a voluntary post death lien as soon as it has been determined that the dependent(s), heir(s), or survivor(s) is unable to pay or to obtain financing to pay their proportionate share of the estate claim. The dependent(s), heir(s), or survivor(s) shall apply to obtain financing, for an amount not to exceed his or her proportionate share of the claim, from a financial institution.”   

This definition previously existed in repealed subsection 50960(f) and included the phrase “by will or by law,” which is not incorporated in this definition because it limits the method that an heir is designated to receive the decedent’s property for purposes of this Chapter.  Non-substantial differences exist as a result of eliminating “for purposes of this article only,” and replacing “is defined as” with “means.”           

Adopt Section 50960.26. Irrevocable Transfer:

Section 50960.26 is adopted to define “irrevocable transfer.” This term is used in adopted section 50961: “the Department’s claim shall not apply against the value of an irrevocable transfer by the decedent of an interest in real property.”   The new definition, which pertains to life estates, provides clarity and informs the public of its meaning in relation to estate recovery.  This definition is needed because the amended regulations specify the life estate interests that are, or are not, subject to the Department’s ER claim as well as how their value is determined, which complies with the court order in CANHR v. Bontá. 
Adopt Section 50960.29 Life Estate:

Section 50960.29 is adopted to define “life estate.”  This term is an asset specified in the definition of “estate” under adopted section 50960.12, and specifies that it include all real and personal property and other assets including that conveyed through a “life estate.”  This term is also used in adopted section 50960.32 in defining “revocable transfer” which states: “…a grant of a life estate interest in real property…;” adopted section 50961: “the Department shall claim against life estate interests as part of a decedent’s estate” and “where the decedent held a life estate interest only, the life estate shall be valued according to….,” “where the decedent held a life estate and made a revocable transfer of the remainder interest in the property…” and “where the decedent made a revocable transfer of a remainder interest in real property without retaining a life estate in the property….”

The new definition is proposed to provide clarity, and to inform the public of its meaning in relation to estate recovery.  This definition is needed because the regulations specify the life estate interests that are, or are not, subject to the Department’s ER claim as well as how their value is determined, which complies with court order in CANHR v. Bontá.

Adopt Section 50960.32 Revocable Transfer:

Section 50960.32 is adopted to define “revocable transfer.” This term is used in adopted section 50961 that states: “where the decedent held a life estate and made a revocable transfer of the remainder interest in the property…” and  “where the decedent made a revocable transfer of a remainder interest in real property without retaining a life estate in the property….”   

Adopt Section 50960.36 Voluntary Post Death Lien: 

Section 50960.36 is adopted to define “voluntary post death lien.”  The term is used in adopted section 50961: “A voluntary post death lien shall be proposed, in accordance with Section 50965, to secure the unpaid portion of the Department’s claim until the claim is paid in full;” amended section 50963: “the Department shall issue its decision on an applicant’s hardship waiver application prior to and independent of its consideration of a voluntary post death lien.”  The term is also used throughout adopted section 50965, which provides the criteria for the Department to offer such liens and the process involved. 
Authority and Reference Notes, Sections 50960.2 through 50960.36:  

The authority and reference notes for these sections, which contain definitions, differ from repealed section 50960, which contain definitions, in the following manner:  Title 42, USC section 1396p(b) is not provided as an authority citation because federal law is not self-implementing and may not be authority for state regulatory action.  However, this is now provided as a reference citation as it is being implemented by this regulation.  W&I Code section 14043.75 is now provided because it is the authority for this emergency regulatory action.  The reference to Citizens Action League v. Kizer (9th Cir. 1989) 887 F. 2d 1003, 1006 (Kizer) has been omitted.  Kizer established that the definition of “estate” be limited to the common law definition for decedents who died prior to October 1, 1993.  Pursuant to OBRA 1993, Congress provided an expanded definition of “estate,” which California has adopted into regulations and incorporated into its ER program; consequently, this 1989 reference is no longer relevant.  The year (1995) has been provided to the reference of Belshé v. Hope. The reference now cites the settlement agreement and permanent injunction issued by the California Superior Court in California Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003), as it is relevant to the recovery from annuities and life estates.          

Repeal Section 50961. Estate Claims:

This section contained the specific criteria under which the Department shall claim against the estate of a decedent, the exemptions under which the Department shall not make an ER claim, and provided that annuities are subject to the Department’s claim as part of a deceased Medi-Cal beneficiary’s estate.  This section is repealed in order that amendments to the subject matter are provided under newly adopted Chapter 2.5 Third Party Liability, Article 2. Estate Recovery, section 50961.     

Adopt Section 50961. Estate Claims:

Subsections (a)(1) and (b) specify that all payments made by the Medi-Cal program are to be included in the Department’s ER claim.  The Department has been challenged by attorneys who have raised the argument that the W&I Code, section 14009.5, limits recovery to the actual amount of health care services received, not the total health care payments made by the Department on behalf of the Medi-Cal beneficiary.  This allegation has arisen from instances where a Medi-Cal beneficiary was enrolled in a managed care plan that paid its subcontractors less for the services provided than the amount the managed care plan had received from the Medi-Cal program for monthly premium payments (capitated payments).  However, existing federal law, Title 42, USC section 1396p(b), and state law, W&I Code section 14009.5, requires the Department to seek repayment from the estates of deceased Medi-Cal beneficiaries for Medi-Cal paid services provided on or after the individual’s 55th birthday, unless specific exemptions or other limitations apply.  In addition, the State Medicaid Manual (SMM), Part 3—Eligibility, Section 3810, Page 3-9-5, dated January 2001, specifies that states are entitled and required to recover the amount of premium payments made to managed care organizations.  Therefore, this subsection provides clarification for attorneys and the public that the Department is entitled to include all Medi-Cal expenditures in its ER claim.  

Paragraph (a)(2) specifies the value of the decedent’s interest in the property as the “equity interest,” which is defined in section 50960.9. The Department will use the equity interest as the value of the estate property.   For this purpose, the phrase “value of the,” which was previously included in the repealed section, has been removed.  Also previously in the repealed section, “received,” is not incorporated because the property is not always received by the recipient, but is held in probate awaiting distribution.   

Paragraphs (b)(1), (2), and (3) are consistent with paragraph (a)(1) and subsection (b) to further specify that the Department will include all payments made on behalf of the decedent.  These paragraphs are consistent with the dates from which payments made can be recovered under OBRA 93.  

Subsection (c) specifies the health care services paid on behalf of the deceased Medi-Cal beneficiary that will be included in the Department’s ER claim.  This subsection is added to the regulations because of the court order in the matter of CANHR v. Bontá, which stipulates that the Department shall “clarify the treatment of In Home Support Services (IHSS) and any amounts that will not be recovered.”  Because the personal care services portion of IHSS is one of several services that are subject to recovery from the decedent’s estate, the Department has listed all of the services that shall be included on the ER claim, in accordance with federal and state law and the State Plan.  This text is consistent with subsection (b).  It is specified that the Department will not include the cost of premiums, co-payments and deductibles paid on behalf of either Qualified Medicare or Specified Low-Income Medicare Beneficiaries (QMB/SLMB).   

Subsection (d) provides the circumstances when the Department shall not make an ER claim. This is necessary for the purpose of consistency and compliancy with federal law.  Federal law (Title 42 CFR section 433.36) and the State Medicaid Manual, Part 3—Eligibility, Section 3810, Page 3-9-5, dated January 2001, specify that collection of any monies is not allowed during either the lifetime of a surviving spouse, or when there is a surviving child under the age of 21, or when there is a surviving child of any age who is blind or disabled within the meaning of the Social Security Act, Section 1614.  W&I Code section 14009.5(b)(3) is written to allow the Department to withdraw the proportionate share of its claim of the estate that would belong to the aforementioned individuals.  However, the United States District Court ruled in Dalzin v. Belshé (N.D. Cal. 1997) 993 F. Supp. 732, that California’s state statute and regulations were inconsistent with federal law and that state law must yield.  The decision required the Department to withdraw the entire ER claim when a child who is under the age of 21, or is blind or disabled within the meaning of the Social Security Act, Section 1614, survives the decedent.  This subsection rectifies the discrepancy in the W&I Code to align with the federal law and the court ruling.  

Paragraph (d)(1) specifies that the Department intends to present claims for Medi-Cal services provided prior to the decedent’s 55th birthday when the decedent received treatment as an inpatient in a nursing facility, intermediate care facility for the mentally retarded, or other medical institution and must inform the public prior to doing so.  This mirrors the federal language in Title 42, USC section 1396p(a)(1)(B), which provides the Department with the authority to present its claim against an estate for these services.  

Paragraph (d)(2) specifies that the Department shall not make a claim during the lifetime of the surviving spouse.

Paragraph (d)(3) specifies that the surviving child who is under age 21 is a child of the decedent.  This paragraph provides the phrase “of the decedent,” because the Department has been challenged by attorneys and heirs who consider themselves to be surviving children, but are not legally recognized as such.  It is necessary to inform the public that the surviving child must have been a child of the decedent in order to receive the automatic exemption from the ER claim.  

Paragraph (d)(4) specifies that the surviving child who is blind or disabled is a child of the decedent, and that the blind or disabled criteria is specified within the meaning of Title 42, USC section 1382c.  This paragraph provides the phrase “of the decedent,” because the Department has been challenged by attorneys and heirs who consider themselves to be surviving children, but are not legally recognized as such. 

Subsection (e) specifies and informs the public that the Department shall waive the proportionate share of its claim against any applicant who qualifies for a waiver due to a substantial hardship.  If a decedent (with an estate) has more than one heir, dependent, or survivor who applies for a waiver and qualifies under one of the substantial hardship criteria, the Department shall abate the amount of its claim that is due from that person only, hence, “waiving the proportionate share.”  This is consistent with Page 2 of Attachment 4.17-A of the State Plan dated July 11, 2001.  The phrase “as specified in Section 50963 (a)” is included for the purpose of identifying what and where the substantial hardship criteria are.
Subsection (f) specifies the Department’s procedures for collection of its claim against an estate when there are multiple dependents, heirs, or survivors and at least one becomes an applicant with a pending hardship waiver or estate hearing decision.  It has been misunderstood that when an applicant is granted a waiver under the substantial hardship criteria that the Department’s entire claim is waived.  This is incorrect.  Therefore this subsection specifies that the Department will pursue collection of the remaining portion of its claim from the other heirs, dependents, or survivors, and that the Department shall not wait to collect those amounts pending the outcome of the applicant’s hardship waiver or hearing decision.  The outcome will have no effect on the amount owed by the other heirs, dependents, or survivors who are not seeking a hardship waiver because when a waiver is granted, only the proportionate share of the ER claim owed to the state by the applicant would be waived.  Pursuing collection of the rest of the Department’s ER claim prevents the statute of limitations from tolling, and avoids state funds from being spent on costly legal fees to protect the state’s interests when there is no issue as to whether the monies are due the state.  This subsection provides clarification and avoids future legal challenges.

Subsection (g) specifies that the Department shall reduce its claim in accordance with section 50453.7(b) for insurance benefits received under the California Partnership for Long-Term Care.  

Subsection (h) specifies how the Department will recover from annuities as part of a deceased Medi-Cal beneficiary’s estate.  This subsection provides that the value of an annuity, annuity payments, or distributions that become assets of a Medi-Cal beneficiary’s estate will be subject to recovery by the Department for repayment of Medi-Cal expenditures.  The authority for this regulatory change is based on federal law and the State's use of the expanded definition of estate.  This subsection also specifies how and when the Department’s claim shall be recovered from an annuity.  Because the Department does not wish to impose a penalty upon the heirs of the estate for an early withdrawal, it is stated that the Department’s claim will be recovered as of the date the annuity payments or distributions are designated to be made.  It further specifies that the Department’s claim will apply to the amount of the annuity, annuity payments or distributions, regardless of the funding source for the annuity.

Subsection (i) specifies that the Department claims against life estate interests as part of a deceased Medi-Cal beneficiary’s estate, and also how the Department assesses the value of life estates for ER purposes.  In compliance with the court ruling in CANHR v. Bontá, this subsection specifies the types of life estates that are subject to recovery, including an explanation of the distinction between a Medi-Cal beneficiary’s interest in a life estate and in a remainder interest.  This subsection designates the Life Estate and Remainder Interest Table, specified in Part 3-Eligibility of the State Medicaid Manual, section 3258.9(A), Revision 64, page 3-3-109.13, dated November 1994, as the means by which the Department determines the value life estates.  This subsection further specifies that the Department’s claim shall not apply to the value of an irrevocable transfer of a remainder interest in real property.    

Subsection (j) specifies that the Department may use a post death lien (PDL) to secure the unpaid portion of its claim until it is fully paid.  The Department does not force the sale of a home or the imposition of a lien.  It is necessary to inform the public of this alternative.  Consistent with the State Plan dated July 11, 2001, Page 3 of Attachment 4.17-A, the Department uses a PDL as a means to secure its ER claim when an heir(s) resides in the property, is unable to pay the claim in full and can demonstrate that they are unable to obtain financing to satisfy the claim.  Reference is made to adopted section 50965 that specifies the criterion and process pertaining to the use of a PDL.  

Subsection (k) informs the public and specifies that the Department charges interest on any unpaid portion of its claim.  The annual percentage rate of interest, the date from which the interest shall accrue, and that the interest will be simple interest, which does not compound on itself, is made specific in this subsection.  The annual percentage rate is based on the California Constitution, Article 15, section 1, which states that in the absence of setting an interest rate at 10 percent by the Legislature, the interest rate on any judgment rendered in any court of the state shall be 7 percent per annum.  

Authority and Reference Notes, Section 50961:

The authority and reference notes for this section differ from repealed section 50961 in the following manner:  Title 42, USC section 1396p(b) is not provided as an authority citation because federal law is not self-implementing and may not be authority for state regulatory action.  However, this is now provided as a reference citation as it is being implemented by this regulation.  W&I Code section 14043.75 is now provided because it is the authority for this emergency regulatory action.  The reference now provides a citation of Belshé  v. Hope (1995) 33 Cal. App. 4th161 because it pertains to the Department’s authority to seek recovery from revocable life estates, and provides that assets held in trusts are part of the estate.  The reference now provides a citation of Dalzin v. Belshé (N.D. Cal 1998) 993 F. Supp. 732 because it requires the Department to withdraw its claim when the decedent is survived by a child who is under the age of 21, or is blind or disabled within the meaning of the Social Security Act, section 1614.  The reference now cites the settlement agreement and permanent injunction issued by the California Superior Court in California Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003), as it is relevant to the recovery from annuities and life estates, and specifying the treatment of In Home Support Services (IHSS) and any amounts that will not be recovered.  In addition, a citation of California Constitution, Article 15 section 1 is provided to cite the authority for establishing the interest rate on unpaid claims at seven percent.                

Amend Section 50962. Notification:

Subsection (a) is amended to specify how and where proper notice of death of a Medi-Cal beneficiary is to be given to the Department.  Probate Code, sections 215, 1215, 9202, and 19202, requires that written notice of death with a copy of the decedent’s death certificate be provided to the Director of the Department.  This regulation previously stated this requirement but did not provide an address.  The court order in CANHR v. Bontá requires this regulatory amendment to include “identifying the Estate Recovery Unit post office box as an additional location to send the notice of death.”  Therefore, it is specified that written notice be mailed to the Director at the Sacramento office, or the Estate Recovery Unit, with the complete post office address included.  This amendment further specifies that the submission of records to the state’s Office of Vital Statistics, or to another governmental entity, will not fulfill the requirement to provide the Director with written notice of the decedent’s death and the death certificate.  It is necessary to make this clear to avoid legal challenges by heirs and attorneys who assert that the transfer of county records (death certificates) to the Office of Vital Statistics from each county should be considered as notice of death for estate recovery purposes. An amendment has been made to replace “may” with “shall” to conform with current regulatory requirements, and to replace the phrase “that health care” with “Medi-Cal benefits” for consistency.

Subsection (b) specifies the date the Department shall use to determine when a notice of death was received.  This date is important because the Department is statutorily required to present its claim within four months of receiving notice of death.  Also specified is the successive order and dates to be used if the primary received date is not obtainable, and that an original proof of mailing must reference the decedent’s name by the person who mailed the notice.  The amendment was necessary because the Department has been challenged as to when the notice of death was received, which has resulted in loss of recoveries and costly legal disputes.  In addition, the Department has been supplied with copies of proofs of mailings that have been found to be false, such as a proof of mailing that predated the death of a decedent, but was used to claim that notice of death was provided to the Department.  This amendment provides consistency and clarification to the public.  With the amendment of a new subsection (b), the existing subsections thereafter are re-designated.  Specifically, previous subsection (b) is re-designated (c), previous subsection (c) is re-designated (d); and previous subsection (d) is re-designated (e).  

Previous subsection (b) is re-designated (c) and is amended to remove the duplicative language that already exists in paragraph (c)(1).  This amendment more succinctly specifies that written notice shall be provided by the Department to the person handling the estate, with the contents of the information more clearly stated in paragraphs (1)(2) and (3).  The duplicative text has been deleted and is replaced with a lead phrase, of the “following:”    

Paragraph (c)(1) makes non-substantive amendments to the text and punctuation to provide a more concise and clear description of the information the Department shall provide to the person handling the estate.  The following phrases,  “an explanation of,” “or,” “request for a,” “as well as,” and “a summary of” have been deleted because they do not add clarity to what is being provided by the Department to the person handling the decedent’s estate.  The word “undue” has been replaced with “substantial” for consistency throughout the regulations.

Paragraph (c)(3) is amended to specify the application and form number as provided by the Department to the person handling the decedent’s estate for use when applying for a waiver of the ER claim.  The application is issued by the State of California, Health and Human Services Agency, Department of Health Services and is entitled and identified as: “Application for Hardship Waiver,” form DHS 6195 (8/04).  Because this form is also referenced under section 50963(a), which pertains to the hardship waiver criteria, components of DHS 6195 are provided in this document under that section.  

Previous subsection (c) is re-designated (d), and is amended to add a phrase that specifies the person handling the estate shall provide notice to the heirs, dependents or survivors “of the Department’s claim” against the estate, along with the current information they are required to provide, which is the right to seek a waiver or contest the ER claim.  This amendment specifies the responsibility that the person in charge of the estate has towards those who would potentially be responsible to repay the ER claim, and ensures that the heirs are notified of the ER claim.  The placement of “heirs” is changed to read “dependents, heirs or survivors” for consistency with W&I Code, section 14009.5, and changes to this Article.  A non-substantive amendment deleting the phrase “of the decedent” has also been made.

Previous subsection (d) is re-designated (e), and is amended to add the phrase “due to substantial hardship,” which specifies the waiver in which the applicant has 60 days to apply.   
Authority and Reference Notes, Section 50962:

The authority and reference notes for this section are amended as follows:  Title 42, USC section 1396p(b) is deleted as an authority citation because federal law is not self-implementing and may not be authority for state regulatory action.  However, this is provided as a reference citation as it is being implemented by this regulation.  W&I Code section 14043.75 is provided because it is the authority for this emergency regulatory action.  The reference citation provides Probate Code sections 1215 and 19202, which pertain to proper mailing and notification requirements of the death of a Medi-Cal beneficiary to the Department.  The reference provides a citation for the settlement agreement and permanent injunction issued by the California Superior Court in California Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003), as it is relevant to several amendments in the section, which includes providing the Estate Recovery Unit post office box address as an additional location to send the notice of death.       

Amend Section 50963. Substantial Hardship Criteria:

An amendment to replace the word “undue” with “substantial” is made throughout this Article to be consistent with language in the W&I Code, section 14009.5; therefore, the heading of this Section is amended to read “Substantial Hardship Criteria.”  Title 42, USC section 1396p(b)(3) states, "the State agency shall establish procedures (in accordance with standards specified by the Secretary) under which the agency shall waive the application of this subsection (other than paragraph (1)(C) if such application would work an undue hardship as determined on the basis of criteria established by the Secretary."  In addition, the State Medicaid Manual, Part 3--Eligibility, Section 3810, page 3-9-7, dated January 2001 requires the Department to establish procedures and standards for waiving estate recoveries when enforcement of a claim would cause an undue hardship.  Attorneys, advocacy groups, and stakeholders have argued that the intent of the provisions of this section is unclear.  The Department has amended this section to provide clarity and consistency in determining whether or not a hardship exists, as well as to provide objectivity in the hardship waiver process.  

Subsection (a) is amended to specify that the written application submitted from an applicant must be complete when submitted to the Department.  This amendment also specifies that the application for waiver as provided by the Department pursuant to section 50962(c)(3), is entitled and identified as: “Application for Hardship Waiver,” form DHS 6195 (8/04).  

Components of DHS 6195 (8/04), Application for Hardship Waiver: 

This application is the means by which an applicant may demonstrate that enforcement of the Department’s claim would result in a substantial hardship.  The purpose of the application is to ascertain if the applicant meets the established criterion in the regulations and qualifies for a waiver of his or her proportionate share of the Department’s claim.  As previously stated, federal law and the SMM require the Department, as the single state agency established for administration of the Medi-Cal program, to establish procedures and standards for waiving estate recoveries when enforcement of a claim would cause a hardship.  The information requested within the application provides for a financial assessment of the applicant that is used to determine if hardship criterion applies, and to verify information in an effort to prevent any form of abuse against the Medi-Cal program.  The application contains a statement of privacy, which fulfills the requirement of the Information Practices Act of 1977, and the Federal Privacy Act of 1974 when collecting personal information from individuals.   

The application contains a header section, which provides information to the applicant.  It states that submission of the application is necessary to apply for a waiver of the ER claim, that only the applicant’s proportionate share of the claim can be waived, and that the applicant has 60 days from the date of the Department’s notice of claim in which to submit the application.  It further states that all of the information requested in the application is voluntary; however, failure to completely and accurately provide the information may result in a denial of the waiver application.  In addition, the header contains information from section 50963(b), which provides that “a substantial hardship shall not exist when the decedent or applicant created the hardship by using estate planning methods to divert or shelter assets in order to avoid estate recovery.” 

SECTION A. requests general information about the Estate Recovery case:

· ESTATE OF: This is needed because it identifies the name of the deceased Medi-Cal beneficiary whose estate for which the Department has presented a claim.

· CASE NUMBER:  This unique 12-digit case number is assigned by the Department and is needed to identify and track the deceased Medi-Cal beneficiary case.


· DATE OF APPLICATION:  The month, date, and year are needed as a means to determine when the applicant completed the application in relation to the 60 day period from the date of the Department’s notice in which the applicant may apply for a waiver.

· TOTAL VALUE OF THE ESTATE:  This is needed because it provides the total value of the deceased Medi-Cal beneficiary’s estate.  W&I Code section 14009.5 mandates recovery of the amount of Medi-Cal payments made, or the value of the estate, whichever is less.

· CLAIM AMOUNT:  This is needed because it provides the dollar amount Medi-Cal paid on behalf of the deceased Medi-Cal beneficiary.

· YOUR SHARE OF ESTATE:  This is needed because W&I Code section 14009.5 mandates that the Department claim against the proportionate share of any person who has or will receive assets from the estate of the deceased Medi-Cal beneficiary.  The applicant requesting a hardship waiver shall have their proportionate share of the Department’s claim waived if the waiver is granted.

SECTION B. requests identifying information regarding the applicant and his/her household:

· APPLICANT’S NAME (FIRST, MIDDLE, LAST): This is needed to identify the name of the applicant, who must be a recipient of assets from the estate of the deceased Medi-Cal beneficiary.

· SOCIAL SECURITY NUMBER:  This is needed to verify other application information provided, and for identification purposes in the event research is needed in an effort to prevent any form of abuse against the Medi-Cal program.  This number is also used to check the Medi-Cal Eligibility Data System (MEDS) to determine if the applicant is receiving public assistance or Social Security Income, or to determine whether the applicant is disabled within the meaning of the Social Security Act.  

· DRIVER’S LICENSE/ID NUMBER:  This is needed to locate and inform the applicant of a waiver decision in the event he or she cannot be located through other information provided.  This is also used to verify other information provided in the application, and as a means of identification should additional research be necessary.

· DATE OF BIRTH (Month/day/year):  This is needed to identify the applicant in the event a person with the same name is found on MEDS, and is further used to determine the age of the applicant as it pertains to criteria in paragraph 50963(a)(3).  In addition, this information identifies an applicant who is a minor child of the decedent prompting the Department to withdraw the ER claim pursuant to a mandatory exemption. 

· RELATIONSHIP TO DECEDENT: This is needed as it is relevant to the criteria for hardship waiver and the statutory exemptions.  For example, if the applicant is a disabled child of the decedent, the Department is prompted to withdraw the ER claim pursuant to a mandatory exemption.

· STREET ADDRESS; CITY; STATE; ZIP CODE: The current physical address of the applicant is needed because criteria in 50963(a)(3) and (4) require that the applicant continue to reside in the decedent’s home.  This is also needed as an alternative mailing address in the event the Department seeks additional information by mail or for mailing the hardship waiver decision. 

· TELEPHONE NUMBER:  This is needed for the Department to contact the applicant in the event additional information is needed and to inform him or her of the hardship waiver decision.

· P.O. BOX, CITY; STATE; ZIP CODE:  This is needed in order for the Department to seek additional information by mail and for mailing the hardship waiver decision.

· SPOUSE’S NAME (FIRST, MIDDLE, LAST):  This is needed to identify whether the spouse is also a separate applicant and recipient of the estate, which would also affect the proportionate share of the claim.  Determination of a hardship waiver request takes into consideration whether the applicant is married and providing other sources of income, sole support, etc.

· SPOUSE’S SOCIAL SECURITY NUMBER:  This is needed to verify other information provided, and for identification purposes in the event research is needed in an effort to prevent any form of abuse against the Medi-Cal program.  This number is also used to check MEDS to determine if the spouse is receiving public assistance or Social Security Income.  

· SPOUSE’S DRIVER’S LICENSE/ID NUMBER:  This is needed to locate and inform the applicant of a waiver decision in the event he or she cannot be located through other information provided.  This is also used to verify other information provided in the application, and as a means of identification should additional research be necessary.

· SPOUSE’S DATE OF BIRTH (Month/day/year):  This is needed to identify the spouse in the event other persons with the same name are found on MEDS, and to determine age if the spouse is also an applicant and recipient of the estate.  An applicant’s age is a consideration for hardship criteria, such as if they are aged, or a minor child of the decedent as previously stated.

· APPLICANT’S EMPLOYER:  This is needed to verify income stated in the application in an effort to prevent any form of abuse against the Medi-Cal program.

· EMPLOYER’S ADDRESS:  This is needed to verify income stated in the application.

· CITY/STATE/ZIP CODE:  This is needed to verify income stated in the application.

· EMPLOYER’S TELEPHONE NUMBER:  This is needed to verify income stated in the application.

· SPOUSE’S EMPLOYER:  This is needed to verify income stated in the application in an effort to prevent any form of abuse against the Medi-Cal program.  Determination of a hardship waiver request takes into consideration whether the applicant is married and has other sources of income, sole support, etc.

· SPOUSE’S EMPLOYER’S ADDRESS:  This is needed to verify income stated in the application.

· CITY/STATE/ZIP:  This is needed to verify income stated in the application.

· SPOUSE’S EMPLOYER’S TELEPHONE NUMBER:  This is needed to verify income stated in the application.

· ARE THERE ANY UNMARRIED CHILDREN, OR ANY OTHER PERSONS, LIVING WITH THE APPLICANT? Yes/No IF YES, LIST THEIR NAME, BIRTH DATE, AND RELATIONSHIP TO APPLICANT: These fields request information regarding the number of other people in the household, their contribution to the household (if any), and their age.  This information pertains to household expenses claimed in Section F.  The applicant is instructed to include any rent or household contribution in Section E.  This information is needed as part of the financial assessment of the applicant in determining qualification for a hardship waiver. 

SECTION C. header states that the criteria for hardship waiver consideration can be found in section 50963.  The applicant is instructed to check the criteria that qualifies him or her for a waiver, and to attach documentation that provides substantiation for the criteria selected.  It is also stated that failure to provide sufficient substantiation may result in a denial of the waiver.   Beneath the header, the hardship waiver criteria is listed, with each criteria preceded by a ( ) space for the applicant to check as applicable.  

SECTION D. requests information as to what specific assets are included in the decedent’s estate. This information is needed to determine the value of the estate.  W&I Code section 14009.5 mandates recovery of the amount of Medi-Cal payments made, or the value of the estate, whichever is less.  Copies of recorded deeds, registrations, bank statements, listing agreement/contracts, life insurance policy statements, stocks, bonds, and annuity documentation are requested for the purpose of substantiating the information provided.

· REAL PROPERTY/ MOBILE HOME; MARKET VALUE$, MORTGAGE OWED$:  This information is needed to provide clarification as to the type of estate asset (real property/mobile home), the market value, and the amount (if any) owed on a mortgage. 

· IS THE PROPERTY LISTED FOR SALE?  Yes/No.  IF NO, PLEASE EXPLAIN:  This is needed to determine if a hardship exists.

· ESTATE PROPERTY STREET ADDRESS:  This is needed because the Department needs to know the location of the estate property, and if the property is different from the applicant’s mailing address.

· IS ANYONE LIVING IN THE ESTATE PROPERTY: Yes/No.  This is needed to determine if a hardship exists.

· IF YES, HOW LONG HAVE THEY LIVED IN THE PROPERTY?:  This is needed to determine if a hardship exists.

· NAME AND RELATIONSHIP TO DECEDENT (IF ANY)?:  This is needed to determine if a hardship exists.

· IS THE PROPERTY BEING RENTED?  AMOUNT OF MONTHLY RENT COLLECTED?:  This is needed to determine if a hardship exists.

· ARE YOU PAYING SPACE RENT FOR THE MOBILE HOME?  Yes/No 

IF YES, HOW MUCH? (ATTACH STATEMENT):  This is needed to determine if a hardship exists. 

· IS THE ESTATE PROPERTY HELD IN A TRUST: Yes/No TYPE OF TRUST? (ATTACH A COPY OF THE TRUST DOCUMENT):  The Department’s claim may be reduced if the estate property was held in a trust and information was not previously provided.  A copy of the trust document is requested for verification and also to determine if the trust is revocable or irrevocable, and to further ensure that the ER claim has been calculated accurately.  The Department will only recover services paid on or after 10/1/93 when assets are held in a trust.

· IS THIS ESTATE PROPERTY PART OF AN INCOME PRODUCING BUSINESS, INCLUDING A WORKING FARM OR RANCH?  Yes/No  

IF YES, IS THIS YOUR PRIMARY SOURCE OF INCOME?  Yes/No  (PLEASE INCLUDE INCOME IN SECTION E.):  This is needed to identify information that pertains to criteria in section 50963(a)(2), and to determine if it is the applicant’s primary source of income.

· BANK ACCOUNT; CHECKING$, SAVINGS$, NAME & ADDRESS OF BANK, ACCOUNT NUMBER:  This is needed to determine the estate assets and value.

· ANNUITIES; VALUE$, TYPE, DATE PURCHASED:  This is needed to determine the estate assets and value.  For ER purposes, the Department will not consider annuities purchased before September 1, 2004 as an estate asset. 

· LIFE ESTATE; VALUE$, TYPE:  This is needed to determine the estate assets and value.

· LIFE INSURANCE POLICY; VALUE$, BENEFICIARY(S):  This is needed to determine the estate assets and the value. The beneficiary information is requested because a life insurance policy that names the estate as the beneficiary or reverts to the estate is, for ER purposes, an asset of the estate.

· RETIREMENT ACCOUNTS; VALUE$, BENEFICIARY(S), TYPE, (CDs/IRA/ROTH IRA/OTHER):  This is needed to determine the estate assets and the value. The beneficiary information is requested because any retirement account that names the estate as the beneficiary or reverts to the estate is, for ER purposes, an asset of the estate.

· STOCKS/ BONDS/ NOTES/ OTHER; VALUE$ TYPE, DATE PURCHASED: This is needed to determine the estate assets and the value.

SECTION E. requests information regarding the applicant’s monthly income.  The majority of hardship waiver criterion specified in section 50963 has a financial component involved.  W&I Code section 14009.5 states that the Department shall waive its claim if it determines that “enforcement of the claim would result in a substantial hardship.”  The information requested provides for a financial assessment of the applicant and will be used to determine if hardship criterion apply to the applicant.  Copies of the most recent federal and state income tax returns are requested to verify information stated in the application in an effort to prevent any form of abuse against the Medi-Cal program.

· APPLICANT’S NET PAY  (ATTACH TWO MONTHS MOST RECENT PAYSTUBS) (IF NOT MONTHLY, PLEASE INDICATE WEEKELY, BI-WEEKLY, ETC.):  This is needed because the Department considers the applicant’s various sources of income when determining if a hardship exists. 

· SPOUSE’S NET PAY  (ATTACH TWO MONTHS MOST RECENT PAYSTUBS) (IF NOT MONTHLY, PLEASE INDICATE WEEKELY, BI-WEEKLY, ETC.):  This is needed because the Department considers the applicant’s, and (if applicable) his or her spouse’s, various sources of income when determining if a hardship exists.

· RENTS PAID TO APPLICANT (PLEASE PROVIDE RENTAL AGREEMENT):  This is needed because the Department considers the various sources of income when determining if a hardship exists.

· SOCIAL SECURITY/ RETIREMENT/ PENSIONS/ ANNUITIES (ATTACH TWO MOST RECENT STUBS):  This is needed because the Department considers the various sources of income when determining if a hardship exists.

· BUSINESS INCOME (ATTACH PROFIT & LOSS STATEMENT):

This is needed because the Department considers the various sources of income when determining if a hardship exists.  Profit and loss statement is used to determine if the business provides an income, and is requested so the applicant will substantiate the business income rather than submit a statement, such as, the business did not provide any income. 

· DISABILITY (ATTACH AWARD LETTER):  This is needed because the Department considers the various sources of income when determining if a hardship exists.

· PUBLIC ASSISTANCE (ATTACH AWARD LETTER):  This is needed because the Department considers whether or not the applicant, and (if applicable) his or her spouse, is on public assistance when determining if a hardship exists.

· OTHER INCOME (SOURCE)_______________ 

DIVIDENDS, INTEREST, CHILD SUPPORT, ALIMONY, TIPS, COMMISSIONS, ETC. (ATTACH DOCUMENTATION SUPPORTING OTHER INCOME):  This is needed because the Department considers the applicant’s various sources of income when determining if a hardship exists.

· TOTAL INCOME:  Requests applicant to total all income.

SECTION F. will identify the applicant’s monthly expenses.  The majority of hardship waiver criterion as provided in section 50963 has a financial component involved.  W&I Code section 14009.5 states that the Department shall waive its claim if it determines that “enforcement of the claim would result in a substantial hardship.”  The information requested will provide for a financial assessment of the applicant and will be used to determine if hardship criterion apply.  If the monthly expenses exceed the monthly income, the applicant must provide an explanation on a separate attachment. 

· MORTGAGE/RENT (ATTACH COPY OF ANNUAL MORTGAGE STATEMENT/RENT AGREEMENT/RECEIPTS):  This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.

· ALIMONY/CHILD SUPPORT PAID TO  (PLEASE PROVIDE DOCUMENTATION OF 3 MONTHS OF PAYMENTS):  This is needed because the department considers the applicant’s living expenses when determining if a hardship exists.  Documentation of three months of payments reflects that this is a consistent financial impact.  The name, address, and telephone number is requested of the payee to verify information or documentation.

· GROCERIES:  This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.

· UTILITIES  (ATTACH DOCUMENTATION OF 3 MONTHS OF BILLS): This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.  Documentation of three months of payments provides the level of financial impact. This is also used to support an applicant’s claim that they continue to reside in the home of the decedent pursuant to criteria in section 50963(a)(3) and (4). 

· MEDICAL  (ATTACH COPY OF OUTSTANDING BILLS NOT PAID BY INSURANCE):  This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.  Medical bills, or the portion thereof, that are covered by insurance will not be considered.  Therefore, a copy of the bills is requested. 

· INSURANCE (ATTACH COPY OF STATEMENT FOR AUTO, HEALTH, LIFE, HOMEOWNERS, ETC.):  This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.  

· AUTO EXPENSES (INCLUDE CAR PAYMENTS, GAS, MAINTENANCE RECEIPTS):  This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.  A copy of the car payment, gas charges, and maintenance receipts is requested to substantiate the amount of the expenses claimed.  

· TOTAL INSTALLMENT PAYMENTS (ATTACH COPY OF STATEMENTS): 

This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.

· OTHER EXPENSES (EXPLAIN)_________  (ATTACH DOCUMENTATION SUPPORTING OTHER EXPENSES):  This is needed because the Department considers the applicant’s living expenses when determining if a hardship exists.  This provides the applicant with an opportunity to have other expenses considered.

· TOTAL MONTHLY EXPENSES:  Requests applicant to total all expenses. 

SECTION G. identifies an applicant’s assets and debts in more detail, including those assets that may not be shown as a monthly expense in Section F.   The information requested provides for a financial assessment of the applicant and will be used to determine if hardship criterion apply.

· REAL ESTATE  (INCLUDE PERSONAL RESIDENCE, VACATION PROPERTY, ETC.  PLEASE ATTACH COPY OF ANNUAL MORTGAGE STATEMENT.  IF MONTHLY PAYMENT IS MADE, IT SHOULD BE ACCOUNTED FOR IN SECTION F.): Specific information is requested as follows: Address, Mortgage Holder, Current Market Value, Mortgage Balance.  This is needed because the Department considers the applicant’s personal assets and debts when determining if a hardship exists.  

· BANK ACCOUNTS (INCLUDING SAVINGS & LOANS, CREDIT UNIONS, CERTIFICATES OF DEPOSIT, INDIVIDUAL RETIREMENT ACCOUNTS.):  Specific information is requested as follows: Name of Institution & Address, Account Number, Type of Account (checking, savings, etc.), and Balance.  This is needed because the Department considers the applicant’s personal assets and debts when determining if a hardship exists.  

· LIFE INSURANCE & ANNUITIES  (MONTHLY PAYMENTS SHOULD BE LISTED IN SECTION E. IF INCOME, AND/OR SECTION F. IF EXPENSE.): 

This is needed because the Department considers the applicant’s personal assets and debts when determining if a hardship exists.  An applicant can receive income from an annuity while also paying for a life insurance policy, which is why the applicant is requested to include the income and expenses in Sections E. and F. 

· CREDIT CARDS (MONTHLY PAYMENTS SHOULD BE LISTED IN SECTION F.):  Specific information is requested as follows:  Name of Credit Card, Bank, etc., and Total Amount Owed.  This is needed because the Department considers the applicant’s personal assets and debts when determining if a hardship exists.  

· MOTOR VEHICLES (INCLUDE ALL CARS, TRUCKS, MOTORCYCLES, BOATS, RECREATIONAL VEHICLES- PAID FOR OR NOT.  MONTHLY PAYMENTS SOULD BE LISTED IN SECTION F.): Specific information is requested as follows:  Year, Make and License Number, Date Purchased, Current Value, Loan Balance.  This is needed because the Department considers the applicant’s personal assets and debts when determining if a hardship exists.  

· OTHER (MISCELLANEOUS ITEMS YOU WON OR ARE CURRENTLY BUYING, E.G., STOCKS, BONDS, ETC.): Specific information is requested as follows: Description, Date Purchased, Current Value, Loan Balance.  This is needed because the Department considers the applicant’s personal assets and debts when determining if a hardship exists.  

SECTION H. provides a complete list of the attachments and documentation to be provided with the waiver application, as applicable.  The header states that all of the information requested is voluntary; however, failure to completely and accurately provide the information may result in a denial of the waiver application.  It further states that any errors or omissions in the information provided by the applicant that would affect the Department’s decision may be a basis for denial of the request for hardship waiver.  The Certification is also in Section H., wherein the applicant, or person completing the application for the applicant, will declare under penalty of perjury, that the statements provided on the application are true and correct to the best of their knowledge.  

The Certification contains the following:

· SIGNATURE OF APPLICANT:  The applicant is required to sign the application, which certifies that the statements made on the form have been made to the best knowledge of the applicant.
· PRINT OR TYPE FULL NAME:  The applicant or person completing the application is required to print or type the applicant’s name to ensure that the Department has the correct spelling.
· TELEPHONE NUMBER: The applicant is requested to enter a telephone number in case additional information is needed. 
· DATE: The date the application is signed is needed because the applicant has 60 days from the date of the Department’s notice to apply for a waiver.
· SIGNATURE OF PERSON COMPLETING THE FORM (IF DIFFERENT FROM ABOVE): If someone other than the applicant completed the application for the applicant, he or she is required to sign the application which certifies that the statements made on the form have been made to the best knowledge of that person. 
· TELEPHONE NUMBER:  If someone other than the applicant completed the application for the applicant, he or she is requested to provide their telephone number in case additional information is needed.
· DATE:  If someone other than the applicant completed the application for the applicant, he or she is requested to provide the date the application is signed.  This is needed because the applicant has 60 days from the date of the Department’s notice to apply for a waiver.

Subsection (a) is amended to specify that a waiver will occur if one or more of the factors listed applies to the applicant.  The phrase “consider factors including but not limited to the following” is deleted because it allows for unspecified factors to be considered, and does not specify if the factors considered would result in a waiver.  To make the regulation text clearer, an amendment has been made to specify that an applicant’s proportionate share of the ER claim shall be waived if one of the factors applies.  A non-substantive amendment is made replacing the word “undue” with “substantial” for consistency.  The factors listed as (a)(1) through (6) are amended for clarification purposes and to incorporate new criteria.  

Paragraph (a)(1) is deleted because neither the Department nor the applicant can substantiate this criterion.  The Department has no means to determine if receipt of proceeds from an estate would keep an applicant from eligibility for public assistance or a medical assistance program.  In addition, an applicant cannot substantiate this criterion without applying for assistance at a county welfare office.  Therefore, this criterion has no practical application or benefit, and will no longer be a factor for consideration in the hardship process.  

With the deletion of paragraph (a)(1), the following paragraphs are re-designated.  Specifically, previous paragraph (2) is re-designated paragraph (1); previous paragraph (3) is re-designated paragraph (2); and previous paragraph (4) is re-designated paragraph (3).  

Previous paragraph (a)(3) is re-designated (a)(2).  Previous text provided that if the estate property is part of a business and it is the person’s sole means of livelihood, the Department considered it a hardship.  This text is amended to replace the phrase “their sole means of livelihood” with “his or her primary source of income,” and to specify that the estate property must be part of an income-producing business.  This amendment allows the applicant to have income other than the estate property business, but specifies that the business must be income producing and the primary source of income, rather than the applicant’s sole source of livelihood.  

Previous paragraph (a)(4) is re-designated (a)(3).  Minor amendments were made to the text to specify that a hardship exists when an aged, blind or disabled applicant lived in the decedent’s home for at least one year prior to decedent’s death and continues to reside there but is unable to obtain financing to satisfy the Department’s ER claim.  The phrase “individuals who have been continuously living…one year or more” is replaced with “at least one year prior to the decedent’s death,” which specifies that the applicant had lived in the home a year or more prior to the death and continues to live there.  The phrase “would have difficulty obtaining” is ambiguous and is therefore replaced with “is unable to obtain.”  This amendment specifies that the applicant must provide the Department with verification that they are unable to obtain financing by applying to a financial institution for an amount that does not exceed the applicant’s proportionate share of the ER claim.  This requirement must be specified because in the past, insufficient documentation has been submitted to the Department.  Probate Code, Section 40, which provides a statutory definition of a financial institution, is referenced to specify the type of financial institutions from which the Department will accept the denial letter(s).  This amendment provides clarification of the Department’s requirements.    

New paragraph (a)(4) provides an additional criterion for allowing a hardship waiver.  The new criterion allows a waiver for an applicant who provided care to the decedent for two or more years that prevented or delayed the decedent from being admitted to a medical or long term care institution, if medical substantiation is provided to the state’s satisfaction.  The amendment specifies that the applicant must have lawfully lived with the decedent while the care was provided, and continues to live in the home.  The proposed language mirrors the provision set forth in Title 42, USC section 1396p(b)(2)(B)(ii) and the State Medicaid Manual, Part 3-Eligibility, Section 3810, page 3-9-5, dated January 2001,which limits the state’s recovery rights when a son or daughter provided care to the decedent that permitted the decedent to remain at home rather than transfer to a medical institution.  In addition to providing this criterion for a son or daughter, the state is sympathetic to an heir who provided such cared for the Medi-Cal recipient, and for consistency proposes, would apply the same consideration for a waiver to an applicant who qualifies under the provision set forth in this new subsection.  

Paragraph (a)(6) contains a non-substantive amendment to remove a comma after “such as.”

Subsection (b) contains a non-substantive amendment replacing the word “undue” with “substantial” for consistency throughout this Article, as well as replacing “does” with “shall” for consistency with current regulatory requirements.  

Subsection (e) is amended to specify that the Department shall directly notify an applicant of their right to request an estate hearing, with the address and timeframe in which to submit their request, at the same time they are provided notice of the decision that the hardship waiver was denied.  Because the Department does not provide an application form, the phrase “an application for” is deleted.  Under the notification provisions in section 50962(c), the Department provides notice to the person handling the estate, who is required among other provisions, to notify the heirs of their right to an estate hearing.  Subsection (d) currently requires the Department to mail the applicant written notice of the hardship waiver decision.  Therefore, it is appropriate at this point in the application process for the Department to provide notice directly to the applicant of his or her right to an estate hearing when a waiver is denied.  This amendment is beneficial to the applicant since the timeframe to submit a request for an estate hearing is 60 days from the date of the Department’s notice.  As a result of the amendment to subsection (e), text in subsection (f) is deleted.       

Subsection (f) is amended to delete previous text as a result of amendments   contained in subsection (e).  Amended text has been added to specify and inform that a hardship waiver decision will be made prior to, and independent of, the Department introducing a voluntary post death lien (PDL) as a means to secure repayment of the ER claim.  A PDL is always voluntary, and the offer of such is conditional on the provisions in new section 50965.  This provision is provided in this subsection to inform the public that the Department shall not consider a PDL until after a decision is rendered on hardship waiver request, and to assure the public that the potential to agree upon a PDL will have no bearing on the hardship waiver decision.  This amendment is consistent with the State Plan Amendment dated July 11, 2001 (Page 3 of Attachment 4.17-A), and with the new provisions in subsection 50961(j) and section 50965.  

Authority and Reference Notes, Section 50963:

The authority and reference notes for this section are amended as follows:  Title 42, USC section 1396p(b) is deleted as an authority citation because federal law is not self-implementing and may not be authority for state regulatory action.  However, this is provided as a reference citation as it is being implemented by this regulation.  W&I Code section 14043.75 is provided because it is the authority for this emergency regulatory action.  The reference provides a citation for Probate Code section 40, which provides a statutory definition of a financial institution.  

The reference provides a citation for the settlement agreement and permanent injunction issued by the California Superior Court in California Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003), as it is relevant to several amendments in this section, which includes making the criteria used in considering hardship waiver applications more specific.     

Amend Section 50964.  Estate Hearing:  

Subsection (a) is amended to direct an appeal of the hardship waiver decision to the Office of Administrative Hearings and Appeals (OAHA), and specifies that OAHA is the designee of the Director.  The word “application” was deleted to clarify that the applicant would be appealing the hardship waiver decision, not the  “ hardship waiver application decision.”  An amendment to this subsection also specifies that a request for an estate hearing must be made in writing and submitted by mail.  OAHA, the designee of the Director for estate hearings, is charged with the responsibility of determining whether or not the Department’s ER claim should be waived based on the hardship criteria.  The notice of the Department’s decision on a waiver request informs the applicant of the opportunity to appeal the decision within 60 days and includes the address of OAHA.  Previously, the regulation directed the appeal to be mailed to the Director of the Department.  Because the appeal is time sensitive, it is important that the application for an appeal is sent directly to OAHA.  

Subsection (e) is amended to specify that the Department shall provide notice of the hearing decision to the applicant, or his or her designated representative.  Previously the regulations permitted the Department to only send notification to the designated representative of the applicant.  Any change in the designated representative would cause the applicant to miss timely notification of the hearing decision, which is the reason for this amendment.   

Authority and Reference Notes, Section 50964: 

The authority and reference notes for this section are amended as follows:  Title 42, USC section 1396p(b) is deleted as an authority citation because federal law is not self-implementing and may not be authority for state regulatory action.  However, this is provided as a reference citation as it is being implemented by this regulation.  W&I Code section 14043.75 is provided because it is the authority for this emergency regulatory action.

Adopt Section 50965. Voluntary Post Death Lien:

The Department uses voluntary post death liens (PDL) as a collection tool in certain circumstances.  The adoption of this new section was necessary to inform the public of when a PDL will be considered and to specify the processes surrounding the lien.  This section is consistent with collection procedures regarding PDL in the State Plan under Title XIX of the Social Security Act.  This is also in compliance with the court order, CANHR v. Bontá, wherein the Department is required to propose regulations that identify the circumstances under which voluntary liens may be negotiated in lieu of immediate payment.  A PDL is only utilized as a means to secure the Department’s ER claim and is always voluntary in nature.  

Subsection (a) specifies for the public the existing circumstances in which the Department shall offer a PDL.  The State cannot offer a PDL in every circumstance.  However, the Department is sensitive to those dependents, heirs, or survivors who are unable to pay the Department’s claim in full, are living in the estate or other real property and are not willing to sell the property, and can demonstrate that he or she is unable to obtain financing to reimburse the Department’s claim.  The provisions in this subsection are consistent with existing provisions in the State Plan under Title XIX of the Social Security Act.

Subsection (b) specifies when the Department shall consider the use of a PDL, and provides clarification of the Department’s requirements.  In order to be equitable in the treatment of other heirs who pay their portion of an ER claim in a timely manner, the Department must require some level of certainty that the heirs who are offered a PDL are unable to obtain financing to pay their portion of the ER claim.  Therefore, this subsection specifies that the heirs shall provide the Department with written verification that they are unable to obtain financing for an amount that does not exceed their proportionate share of the ER claim by applying to a financial institution.  Probate Code, section 40, which provides a statutory definition of a financial institution, is referenced to specify the type of financial institutions from which the Department shall accept the denial letter(s).  

Subsection (c) specifies that a PDL shall be offered independent of a decision on an applicant’s request for a waiver based on a substantial hardship.  The Department does not consider a PDL until after a decision is rendered on a waiver request because if an heir qualifies for a hardship waiver, the Department would waive that proportionate share of the ER claim; therefore, the need to require payment and/or offer the PDL may not exist.  This subsection is consistent with the State Plan under Title XIX of the Social Security Act, and with new subsection 50963(f) under Substantial Hardship Criteria.   

Subsection (d) specifies that the Department shall require monthly payments be made until the PDL is paid in full.  This provision specifies and assures the public that the Department shall base the amount of the payments on the heir’s financial ability to pay, and that payments will not be required if the heir’s income is, or later falls, below the federal poverty level.  Because of past experiences with checks being sent to the wrong address, and to provide clarification, the address where the payments are to be mailed is also specified in this subsection.  The provision that the monthly payment amount would be adjusted “as needed” is proposed to ensure the public that the Department would modify the payment amount should a change in the heir’s financial status occur.  A request to modify the monthly payment amount is normally brought to the attention of the Department at the request of the heir.  This subsection is consistent with the State Plan under Title XIX of the Social Security Act.

Subsection (e) specifies the events upon which a PDL shall become due and payable to the Department, and that simple interest will accrue on the lien.  Simple interest is interest that will not compound itself, but accrues on the unpaid balance of a lien.  The provisions that require full repayment of the lien are consistent with the State Plan under Title XIX of the Social Security Act and are provided in paragraphs (1) through (4).  Promulgating the provisions in regulations will facilitate awareness for the public of the circumstances when the Department shall require full repayment of the lien, including interest, after a PDL has been accepted.  The provision for assessment of interest is based on the California Constitution, Article 15 section 1.  This subsection is consistent with new subsections 50961(j) and (k) under Estate Claims.    


Subsection (f) specifies and informs the public of the provisions involved in the event that title to, or an interest in, the property subject to the PDL is transferred to another party without first satisfying the Department’s claim.  The PDL, although a collection tool, is a voluntary agreement that is offered only if an heir cannot pay their portion of the Department’s claim, is unable to obtain payment for the ER claim from a financial institution, and is living in and unwilling to sell the property.  By mutual agreement and acceptance of the PDL, the real property becomes the security for future repayment of the Department’s claim.  Therefore, it is essential that the heir who accepted the PDL notify the Department of the name and address of the new titleholder.  It is specified that such notice be mailed to the address for the Estate Recovery Unit (ERU), which is stated in subsection (g).  This subsection further specifies that the heir must inform the new titleholder, prior to accepting an interest in, or title to, the encumbered property, that they will be responsible to satisfy the PDL.  This provision further specifies that the new titleholder make arrangement for payment of the lien directly with the ERU.  Notification to the Department within 30 days of the transfer of title is a reasonable time frame, and is specified as the provision of time in order to avoid uncertainty of when the notification shall be made. 

Subsection (g) specifies the process for the document preparation and filing of the PDL, and which party is responsible for the steps involved.  This provision specifies that the Department shall prepare the lien documents and send them to the heir for a notarized signature.  The text stipulates the heir is required to return the notarized documents to the Department at the mailing address specified in this subsection, which is included to prevent a misunderstanding of where the documents are to be mailed.  This provision further specifies that the Department shall, upon receipt, forward the lien documents to the appropriate county recorder’s office for filing.

Subsection (h) specifies and assures the public that the Department shall issue a release of the PDL to the county recorder’s office in which it was filed after full payment of the Department’s lien plus interest is received.

Authority and Reference Notes, Section 50965:

The authority notes for this section are adopted as follows:  W&I Code section 14043.75 is cited because it is the authority for this emergency regulatory action.  W&I Code sections 10725 and 14124.5 are cited to provide the authority for the Department to adopt regulations.  The reference notes for this section are adopted as follows:  Title 42, USC section 1396p(b) is cited to provide the federal requirement to recover from estates of deceased Medi-Cal beneficiaries.  Probate Code section 40 is cited to provide a statutory definition of a financial institution.  W&I Code section 14009.5 is cited to provide the state law that governs the ER program.  The settlement agreement and permanent injunction issued by the California Superior Court in California Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003), is cited because it is relevant to several amendments in this section, which includes the circumstances and procedures under which the Department will accept a lien on real property in lieu of immediate payment.  In addition, California Constitution, Article 15 section 1 is cited to provide the authority for establishing the interest rate on unpaid claims at seven percent.                  
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